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1 This paper has been drafted by Marcus Brand, who holds a doctoral degree in constitutional law from the
University of Vienna, and has worked for the UN and other intergovernmental organizations in post-conflict or
democratic transition contexts such as Kosovo, Macedonia, Nepal, Tunisia, and most recently Myanmar. The
opinions expressed in this paper are the author’s only, and nothing in this paper should be construed as having been
endorsed or approved by the United Nations or any part thereof. The paper is intended to stimulate debate and
reflection, and constructive critical comments or corrections of factual errors are gratefully received at
marcus.brand@yahoo.com

2 For instance, the Karen National Union (the political wing of the armed KNLA) states on its website that its
objective is to “to establish a genuine Federal Union”. At a recent public event in Bangkok organized by the Foreign
Correspondent’s Club in Thailand, KNU representatives restated these demands as central to their struggle and as
core demands in their negotiations with the Myanmar government. Interestingly, the KNU uses the Burmese term
for union “pyidaungsu”, but translates it as “federal union” in English. For more see
http://karennationalunion.net./index.php/burma/freedom/about-the-knu.

3 This paper is written with reference to the English version of the 2008 Constitution of the Republic of the Union of

Myanmar, published by the Ministry of Information. The official and binding version of the Constitution is in
Myanmar language, which is not accessible to the author of this paper.

4 The Forum of Federations, an international organization based in Ottawa, Canada, is dedicated to the study of
federalism, the exchange of experiences among federal countries and assists countries in building federal systems.

5 Watts, in his Comparative Federal Systems, qualifies South Africa, Russia, and Argentina as quasi-federations,
and Malaysia and Venezuela as centralized quasi-federations, and India as a federation with some quasi-federal
aspects. The book was published before the new Constitution of Myanmar came into force.

6 Ronald Watts, Comparing Federal Systems, 2008

7 Although the author has had the privilege to meet and learn from Prof. Watts in person before, he was not
consulted in the context of preparing this paper. The interpretation of Watts’ characterizations and their application
to Myanmar is only based on the author’s personal interpretation, and has not been endorsed by Prof. Watts himself.
8 The Defence Services provide a quarter of the members of the two union chambers, and a third of the members of
state/region assemblies. Enabling the Defence Services to be able to participate in the national political leadership
role of the state is one of the six basic principles governing the Constitution as a whole. The military essentially
operates as a closed system in itself, and is not governed and controlled by civilian laws and institutions.

9 Art 168

10 Art 262 (m)

11 Art 262 (1)

12 Art 264 (b)

13 Art 261
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14 Amending the Myanmar Constitution is particularly difficult: while the general rule is to obtain a vote by a
majority of more than seventy-five percent of all the representatives of the bicameral Union Parliament, many
provisions relating to the basic structure and functioning of state institutions are additionally protected by the
requirement of a referendum (Art. 436). This high threshold, effectively, also gives the military a veto against any
such amendments, as at least some of the military MPs would have to support such changes.

15 Except small differences such as in the numbers of members of the state/regional Hluttaws, see Article 161.

16 Art. 450

17 The debates actually predate the independent period to some extent, as already the British colonial
administration, not least through its Government of India Act and Government of Burma Act of 1935 had laid down
important elements of autonomy that were later incorporated into the 1947 Constitution, offered on an asymmetrical
basis to the frontier areas beyond “Ministerial Burma”. It stated that “no Act of the Legislature shall apply to any
area specified in the Second Schedule to this Act unless the Governor by public notification so directs”. The Second
Schedule lists what later became the Shan, Kachin, Chin States as well as other areas (see Annex).

18 The agreement also confirmed the “financial autonomy now vested in the Federated Shan States” and recognized
the entitlement of the Kachin Hills and the Chin Hills to receive financial assistance from the revenues of Burma.
Janelle Saffin’s analysis of the 1947 Constitution is that “whilst the establishment of a federal system was not
included in the Panglong Agreement, it was however premised on it, as was the Panglong meetings themselves, and
it was agreed that it was also to be the subject of detailed consideration by the Constituent Assembly. (...) Certainly
some federal elements were included, not many, with secession included, but the essence of federalism was left out.”
See fn 20.

19 Robert Taylor, in his magnum opus “The State in Myanmar” explains that one of the conditions the British had
insisted on before granting independence was that the leaders of the Shan States and of the hill tribes had to agree to
cede their territories to an independent government in Rangoon and that, as called for by the 1947 Aung San-Attlee
accord, the Shan sawbwas and the ‘leaders of the Kachins and Chins’ agreed to join Burma in a federation
(emphasis added). That agreement was later ratified by a British House of Commons Special Committee. Founding
myths of ‘coming-together’ federations vs. ‘holding-together’ federations are a significant element determining the
dynamics between constituent units and the federation, but are also often left unresolved even in existing and well-
functioning federal systems.

20 Janelle Saffin, in her article “Federalism, Burma and How the International Community Can Help”, describes
how “Federalism was at the heart of the decision of ethnic leaders' decision to join together to form a modern post-
independence 'Union of Burma'.” However, it soon became clear that “the federalism envisaged by Burma's ethnic
leaders was not being implemented.”

21 The President could act, as a rule, only upon the advice of the Union Government.

22 With an overall population of around 15 million, this figure would have translated to between 150 and 500
members (it was in fact 250, that is 60,000 population per member). At the current size of the population this would
be a minimum of 600 and a maximum of 2000 (and at the same rate as in 1950, that would be equivalent to around
980 members).

23 Except for the Special Division of the Chins and the Karenni State, where the ration could be higher.

24 They would be elected by the Shan sawbwas (traditional councils).

25 Of which six would be Kachins and six non-Kachins.
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26 Notably not “of Karen State” as that had not been established along the same lines as the others. Karens also
habitually reside in areas outside Karen State proper in large numbers. Note that ICG in its 2011 report No. 214
quoted a Karen community leader as saying that a federalism based on ethnic minority states was not a workable
solution for addressing Karen political aspirations, as more than half the Karen population does not live in Karen
State.

27 Only Kachin had had its tradition of separate statehood, in the form or the Federated Shan State and Wa state.
Karenni/Kayah had until then been part of the Federated Shan States, and Kachin was formed out of two districts of
Mandalay division.

28 As the Karens had not signed up to the wartime Panglong agreement, the Karen State was created only in 1951.
The particular problem of a Karen State is the fact that a significant portion of Myanmar’s Karens live outside what
is nowadays Kayin State, in Yangon and areas of Bago and Ayeryarwaddy Region, as well as Mon State.

29 Art. 209 of the 1947 Constitution

30 Karenni was renamed Kayah in 1952. To avoid confusion, only Kayah is used for the State from here.

31 Art. 201 to 206 of the 1947 Constitution

32 The Prime Minister could dismiss any member of government at will.

33 In the case of Shan State, it had to be an elected member of the Shan State Council. In the case of Kachin, it had
to be a Kachin from among the members of the Kachin State Council. In the case of Karen, it had to be a member of
parliament representing Karens. For Karenni, it would have to be a member of parliament representing the Karenni
State.

34 Third schedule, List I, Art. 5(40) of the 1947 Constitution

35 ICG refers to the 1947 provisions for power sharing between the centre and the various ethnic states as the “result
of hasty, fragile and inconsistent compromises with ethnic leaders”. See Myanmar: A New Peace Initiative, ICG
Report No. 214, 30 November 2011.

36 Robert Taylor, The State in Myanmar, p.229-230, see also fn 20.

37 Quote from The River of Lost Footsteps, Thant Myint-U, 2006.

38 Despite an overall improvement of the situation and a significant number of ceasefires, the overall
characterization appear to still be accurate today, six years later after Thant first published his book.

39 See fn 37.

40 Janelle Saffin, Federalism, Burma and How the International Community Can Help. Thant Myint-U, in River of
Lost Footsteps, writes that although the Shans “had a constitutional right to secede, and though they promised not
to use it, they wanted a new deal. [Prime Minister] U Nu was not unsympathetic and promised to work with the
Shans and others. In early 1962 he convened a Nationalities Seminar in Rangoon to discuss these and related
issues.”

41 1CG, 2011

42 In that, it went even further than its Yugoslav (1974) or Soviet (1977) counterparts.
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43 Chin was upgraded to a State, Arakan was turned from a Division into a State, and Mon was created from parts
of Tenasserim Division.

44 In 1989, Karen became Kayin, Tenasserim became Tanintharyi, Pegu became Bago, Arakan became Rakhine,
Rangoon became Yangon and Irrawaddy became Ayeyarwaddy. Constitutionally, these new names were however

only formalized with the 2008 Constitution. The 2008 Constitution also brought the creation of Naypyidaw, the
territory of which had previously been part of Mandalay Division, as a Union territory.

45 Art 176. In order to balance out some of the distortions of proportionality this would create, the provision also
included that townships with large populations shall, in addition, elect representatives in proportion to population as
prescribed by electoral law and that additional members of the Pyithu Hluttaw shall, by law, be allotted to States or
Divisions having less than 10 townships and less than 1 million in population. As candidates could be put forward
only by the Burma Socialist Programme Party, the fact that some electoral constituencies were more or less
represented than others was of rather marginal relevance, however.

46 1CG, 2011

47 Wa and Kokang are two of the areas that are constitutionally guaranteed as autonomous self-administered areas
within Shan State.

48 1CG, 2011

49 Thant Myint-U, The River of Lost Footsteps, 2006

50 See Art. 436.

51 The map, taken from Wikipedia, is not included in the Constitution itself and is added here for illustration.
52 Art. 284 to 287

53 ICG’s 2011 report states that following an agreement between the Shan State Peace Making Group and the
United Wa State Army, “the UWSA could maintain its existing relations with China. This is important for the Wa,
since they are heavily reliant on China. They have extensive business connections there, use its currency,
communicate via its mobile telephone networks and even operate on its time zone. Wa-issued identification
documents are accepted across the border, and Wa children can enrol in Chinese high-schools.”

54 This distinction makes the self-administered areas more similar to the status of sub-provincial autonomous
regions in China, than - to relate a famous example from Socialist Yugoslavia - the Province of Kosovo (between
1974 and 1989), which was at the same time an autonomous province with the Republic of Serbia, and a federal unit
en par with other Republics of the SFRY.

55 Art. 74. The Pyidaungsu Hluttaw comprises of the (up to) 440 Members of the Pyithu Hluttaw and the 224
Members of the Amyotha Hluttaw.

56 Art. 446

57 At 325 and 326.
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58 Articles 265 and 270. The President is given the formal power of appointment, but does not appear to have a right
to refuse.

59 A new Ward and Village Tract Act, replacing its 1907 predecessor, has recently been adopted by the Union
parliament. It foresees the election of Ward and Village Tract Administrators.

60 Art. 26, in the Section on Basic Principles, also relates to the Civil Service stating that civil services personnel
shall be free from party politics, and that laws shall be enacted for Civil Services personnel to have security and
sufficiency of food, clothing and shelter, to get maternity benefits for married women in service, and to ease
livelihood for welfare of retired Service personnel.

61 See Annex.

62 See also section 11 (judiciary) of the list of powers of the Union tier of government, which gives the power to
legislate on matters related to the judiciary to the Union legislature.

63 Revisional jurisdiction is a principle of the common law tradition that ensures that ‘no one should be left without
any remedy’. It is applicable in those cases where no right to appeal is otherwise afforded by the law. It is a type of
supervisory jurisdiction based on the idea is to correct miscarriage of justice.

64 Art.12 (a)

65 Art. 17 (a)

66 This article should not be construed to the effect that it justifies, endorses or approves of the new Constitution of
Myanmar or any parts thereof. This would be completely beside the point, and also rather irrelevant. It is also not to
downplay, ignore or excuse any of the human rights violations the state or other actors stand accused of having
committed in the past or may still inflict on Myanmar’s people. Important as they are, such considerations simply
fall outside the scope of this paper. They have every right to be considered in the broader debate about the
constitution and the emergence of the rule of law in Myanmar.

67 Reported by Ko Htwe in http://www.irrawaddy.org/article.php?art_id=21107 . The article is based on a report of
the speech in the official state newspaper The New Light of Myanmar.

68 The author recalls, however, a recent private conversation with one of the key presidential advisors who
explicitly referred to the “federal pattern” of the 2008 Constitution.

69 The Millennium Declaration, Rights and Constitutions, Yash Ghai and Jill Cottrell, Oxford University Press,
2010

70 Watts, Comparing Federal Systems

71 This being the first of the basic principles laid down by the Constitutional Convention, and repeated in the
Preamble and Basic Principles Part of the Constitution.

72 Robert Taylor, in The State of Myanmar, explains how the “prevailing mood of nationalism in the 1930s and
1940s gave emotional and intellectual credence to claims for unique national status for the ‘Karen’, ‘Karenni’,
‘Chin’, *Kachin’, and ‘Shan’ groups which the British had nominated as ethnically (or in those days ‘racially’)
distinct from the ‘Burman’ who lived in the plains. Even Burma’s Communists, borrowing from Stalin’s doctrines
about nationalities, accepted the legitimacy of these labels and it was their ideas, along with notions about
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nationality common in liberal thought at the time, that shaped the *federal” nature of the Union of Burma as set forth
in the 1947 Constitution.”

73 This was, however, also the case in similar circumstances in Indonesia earlier, and, more recently, in Nepal.
74 Saffin, Federalism, Burma ... (see fn 20)

75 ICG, 2011. The report includes interesting quotes that vividly illustrates this point: “On the morning of the 1962
coup, General Ne Win was quoted as saying: “federalism is impossible — it will destroy the Union”’; a few days later
his chief spokesman cited federalism as the main reason for the coup. During the National Convention that drew up
the principles for the 2008 constitution, the military government again rejected the concept, explaining: “It’s not
possible to build small houses inside a big house™.”

76 The ICG report quotes a Mon leader as saying that independence was no longer sought. “The aim, he said, was to
devolve power to promote and protect the Mon identity and culture; create political space to govern their own
affairs; and establish the right to manage their own natural resources and receive a fair share of the benefits.”

77 Ibid.

78 Saffin, Federalism, Burma ...

79 Ibid.
80 Ibid.
81 ICG, 2011, p.15

82 Lintner writes, in his recent Asia Times online article ‘Myanmar's endless ethnic quagmire’, that “the new 2008
constitution grants the formation of local assemblies and the old divisions have been renamed “regions”, but
Myanmar is a Union only in name. (...) there has been no deviation from the previous ceasefire strategy: stop
fighting, engage in business, and forget any visions of a federal Myanmar. According to sources familiar with recent
government-ethnic group negotiations, ethnic leaders have been told that "a discussion about federalism is not even
on the table." [...] Scrapping the 2008 constitution and drafting a new one based on some kind of federal concept is
likely the only viable way ahead to resolving Myanmar's unresolved ethnic issue. Judging from the government's
response to ethnic demands, that isn't likely to happen any time soon.”

83 KNU spokesperson at the FCCT in Bangkok on 3 May 2012.

84 Myanmar would not be the first country to emerge as a functioning democracy on the basis of a Constitution
drafted by the military, often in the context of a coup d’état. Chile, Turkey, Indonesia and Thailand are examples for
countries that have experienced such circumstances.

85 The true test of the federal nature of the Constitution will, most likely, only emerge when at least some of the
States and Regions are governed by a different political majority than the one prevailing at the Union level. The
completion of a number of full budget cycles at the Union and Region/State level will also produce a number of
discrepancies and challenges that will test the federal nature of the system.

86 The International Crisis Group, in its 2011 report ‘A New Peace Initiative’ describes the context for the
distribution of resources as follows: “Ethnic minority communities feel that they have not had the economic
opportunities they deserve. There are several aspects to this, but first among them is that some of the country’s most
valuable resources are found in ethnic minority areas. This includes much of the remaining stands of teak and other
timber, its jade and gemstones, gold and silver, mineral deposits and hydroelectric potential. Communities believe
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that they have not benefited from a fair share of the profits from these resources. Under the new constitution,
region/state governments do not control or have authority to tax the majority of these resources. This power lies with
the national government in the case of teak and other restricted hardwoods, all underground resources, including
gemstones, and all large-scale electric power production. While region/state budgets receive national contributions,
there are no provisions for resource-sharing to factor in the calculation of those contributions.”
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